
1 | P a g e  

 

THE REMEDIES APPLICABLE FOR NON-PERFORMANCE : THE CURRENT 

SITUATION OF THE BELGIAN AND FRENCH LAWS 
 

Denis PHILIPPE 

 

Professor at the Catholic University of Louvain 

Lawyer at the Brussels and Luxemburg Bar 

 

Juliette SOETAERT 

Lawyer at the Brussels Bar 

 
Chapter 1. Belgian Law .................................................................................................................... 1 

 

SECTION 1. What is a  breach ? ...................................................................................................... 2 

SECTION 2. Specific performance ................................................................................................. 4 

SECTION 3. Performance by equivalent ...................................................................................... 5 

SECTION 4. Judicial termination ..................................................................................................... 6 

SECTION 5. Extra-judicial sanctions .............................................................................................. 7 

A. Exception of non-performance ..................................................................................... 7 

B. The right of retention ............................................................................................................. 7 

C. Unilateral termination ........................................................................................................ 7 

D. Unilateral replacement .................................................................................................... 8 

E. Unilateral reduction of price ............................................................................................... 8 

 

Chapter 2. French Law .................................................................................................................... 10 

 

SECTION 1. Contractual liability and damages ....................................................................... 10 

SECTION 2. What is a breach ?  .................................................................................................... 11 

SECTION 3. Forced performance ................................................................................................. 12 

SECTION 4. Judicial termination ................................................................................................... 13 

SECTION 5. Extra-judicial sanctions ............................................................................................ 13 

A. The exception of non-performance ........................................................................... 13 

B. Termination ............................................................................................................................. 15 

C. Reduction of the price .................................................................................................... 16 

 

Conclusion ......................................................................................................................................... 16 

 

 

 



2 | P a g e  

 

Chapter 1. Belgian Law 
 

1. In Belgian law, specific performance is the rule.1 If a debtor has not performed one of 

his contractual obligations, he is exposed to the legal sanctions provided for in the Civil Code:  

  

 Specific performance  

 Performance by equivalent  

 Judicial termination  of the contract  with the compensation of the damages based on 

contractual liability  

 

This faculty of the judge can be found in Article 1184 of the Belgian Civil Code. This legislation 

gives an option to the creditor : either the specific performance, either the performance by 

equivalent.2 

 

2. Those are the powers of the judge when there is no contractual clause in that regard. 

As the agreement is considered by the parties to be the law, the judge must enforce the binding 

force of the agreement. This binding force is imposed on each contracting party, both the 

debtor and the creditor. 

 

3. We will also mention a draft of reform of the Civil Code. The latter aims first of all to get 

rid of the lacunar character of the current Civil Code by transposing into law the case law in 

force or by reformulating existing articles in order to clarify their scope. 

 

SECTION 1. What is a breach ?  
 

4. The material breach is not defined in Belgian Law. In order to determine whether the 

debtor's conduct or forbearance is faulty, it is first necessary to identify the contractual 

obligations incumbent upon him. Let’s note that it is a necessary but not sufficient precondition. 

In other words, the debtor cannot be accused of any fault if he has not breached one of his 

obligations. Therefore, it is necessary to specify the scope and content of these obligations. They 

are not all of the same intensity. 3 

 

5. Where the obligation is one of result, it is sufficient for the prejudiced creditor to prove  

that the promised result was not achieved. From this absence of result, a presumption of fault on 

the part of the debtor arises. The latter can certainly escape this presumption, but only on the 

condition that he proves the absence of fault or force majeure. 

 

If, on the contrary, the obligation is one of means, it is no longer sufficient for the creditor to 

establish  that he has not obtained the desired result. The creditor must prove that his 

counterparty did not exercise the diligence that one would have expected of a ‘good father’: 

he must establish a deviation from the behaviour that a normal (i.e. average) man would have 

adopted in the same concrete circumstances. 4 

 

The Reform Project establishes this summa divisio in article 5.72, paragraphs 1 and 2: "An 

obligation of means is one in which the debtor is required to use all the care of a prudent and 

                                                           
1 See P. WERY, Droit des Obligations,  2021, n° 496. 
2 See P. WERY, Droit des Obligations,  2021, n° 494. 
3 See P. WERY, Droit des Obligations,  2021, n° 538 and 546.  
4 See P. WERY, Droit des Obligations,  2021, n° 548 
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reasonable person to achieve a certain result.  The burden of proof of the debtor's fault lies with 

the creditor. An obligation of result is one in which the debtor is required to achieve a certain 

result. If the result is not achieved, the fault of the debtor is presumed, unless force majeure is 

shown."5 

 

6. However, the contractual liability of the debtor is not engaged merely by reason of the 

non-performance of one of his obligations. The legislator requires more: the non-performance 

must be attributable to the debtor. In particular, the debtor cannot be concerned if the damage 

suffered by the other party to the contract is due to an external cause. 6 Thus, the debtor cannot 

be held liable for non-performance either if he can point to a justifying fact such as a “fait du 

prince” or if he was not in control of his acts at the time of the non-performance. 

 

A breach of a contractual obligation may be exempted from culpability if the debtor can show 

that he is not responsible for the breach. 7 

 

7. In itself, a contractual fault does not put an end to the agreement.  The creditor cannot 

be presented with a "fait accompli": faced with a breach of contract, he can demand 

performance of the obligation or, in the case of a synallagmatic contract, its termination.  

 

The expression, which is so frequent in practice, that there is a "fait accompli", should not be 

taken at face value that there is a "breach" of the contract when the debtor fails to perform his 

obligation. 8 

 

8. The wrongful non-performance of a contractual obligation is a necessary condition of 

contractual liability.  It is not, however, sufficient to trigger contractual liability.  In addition, the 

creditor must have been injured: without damage, there is no liability.  

 

9. In order to establish contractual liability, there is also a requirement of a causal link. Thus, 

there must be a fault, a damage and a causal link. 9 

 

10. What has just been explained concerns the non-performance of an obligation that is 

due. For a long time, it was impossible to punish the debtor before his debt was due, even though 

the non-performance was foreseeable. Certain legal texts could be presented as palliatives, but 

the fact remained that the principle of the anticipatory breach was not recognized in Belgian 

law. The authors of the Reform Project, aware of this defect, recognized the exception of 

anticipatory non-performance as well as the termination for anticipatory breach. These are 

articles 5.313 paragraph 2 and 5.92 paragraph 2 of the Reform Project. Thus, the principle of 

anticipatory breach will be recognized in Belgian law. 10 

 

 

 

 

 
                                                           
5 See article 5.72, Reform Project of the Belgian Civil Code. 
6 See P.WERY, op.cit., n° 538.  
7 See P.WERY, op.cit., n° 542. 
8 See P.WERY, op.cit., n° 543.  
9 See P.WERY, op.cit., n° 554.  
10 See P.WERY, op.cit., n° 809 and 816.  
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SECTION 2. Specific performance 
 

11. In Belgian law, specific performance is the rule.11 If the seller does not deliver the goods, 

the judge can order the delivery. In other word, the specific performance is the performance of 

the obligation as provided in the contract. The judge can at the same time condemn the debtor 

to damages.  

 

12. The judge can attach to the condemnation to specific performance a periodic penalty 

payment (“astreinte”). The prospect of paying a potentially large sum of money if the court order 

is not complied with can be a powerful lever in overcoming reluctance or hesitation on the part 

of the debtor. This condemnation can be pronounced by the referee judge in an urgent 

proceedings. 

 

13. Among the possible means of enforcement, in abstracto, there is one that Belgian 

positive law, like any civilized state, opposes: the use of direct physical coercion against the 

condemned person. 12 This principle is illustrated by the adage “nemo  potest  praecise  cogi  ad  

factum”.  

 

This adage does not mean that the judge cannot condemn a debtor for the performance of 

personal obligations. 13 Therefore, if a borrower has promised to take out a mortgage in favor of 

a bank, the judge can sentence the borrower to do so. Even car world champion, Michaël 

Schumacher, has been condemned to wear his sponsor helmet and no other helmet at races 

or to pay a fine of 5,000 euros in any other way. 

 

However, this adage applies for certain personal obligations. For example, an artist cannot be 

condemned to terminate a painting, he can only be condemned to damages. 

 

14. There is also a replacement option provided for in Article 1144 of the Civil Code. In their 

substitute concept, the authors of the Civil Code assume that the debtor can still perform 

personally and that this enforcement always meets the expectations of his creditor. Therefore, 

the creditor expects from his debtor the specific performance, and only in the event that the 

convicted debtor fails to fulfill his obligations does  the legislature allows to the judge to approve 

replacement.14 

 

What happens, however, if the creditor is already convinced that the debtor will not perform or 

will not be able to perform adequately even before taking the debtor to court?  In such a case, 

an injunction against the debtor to specific performance is obviously meaningless.  Modern 

doctrine rightly allows the creditor to postulate what might be called a replacement on a 

principal basis. P. Van Ommeslaghe writes on that matter: "because of the extent of the debtor's 

defaults, his manifest incompetence, his bad faith, or the certain impossibility in which the debtor 

would find himself of performing the obligation (for example, as a result of his bankruptcy), the 

creditor may seek permission from the court to have the performance of the obligation in kind 

                                                           
11 See P. WERY, op.cit., n° 496. 
12 See P. WERY, op.cit., n° 514. 
13 See P. WERY, op.cit., n° 501. 
14 See P.WERY, op.cit., n° 521.  
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continued by a third party, of course at the expense of the debtor"15. This formula is often used 

in practice when the contractor abandons the construction site without just cause. 16 

 

15. If the specific performance is impossible, the judge cannot pronounce it. For instance, 

if the seller must deliver a horse and the horse has been stolen, specific performance is then 

impossible. It is a material impossibility, the impossibility can also be of a legal nature, as it arises 

from the fact that the claim to a certain service is opposed to the rights of third parties acquired 

in good faith that they have concluded with the debtor. We can add the cases in which the 

legislature certainly excludes the possibility of the debtor’s direct fulfillment of the obligation. 17 

 

SECTION 3. Performance by equivalent 
 

16. Performance by equivalent can be encountered in various hypotheses:  

 

 When specific performance is impossible or no longer possible, the creditor must fall 

back on performance by equivalent.  

 The creditor may also request performance by equivalent where none of the limitations 

to the specific performance exist (impossibility and abuse of rights). The court must grant 

it if the debtor does not offer to perform in kind. 18 Thus, if the debtor does not propose 

to perform in kind, the judge is obliged to grant performance by equivalent even if 

specific performance is possible. 

 

17. Next to it, there is the contractual liability that can be triggered in other hypotheses :  

 

 Damages in addition to termination of the contract.  

 The debtor is late in performing and the damages and interest on the delayed 

performance will compensate for the loss caused by the delay in performance.  

 An award of damages where the debtor ordered to perform in kind does not comply.  

 

18. The creditor is entitled to full compensation of the damage. The damage which can be 

claimed  includes both the loss suffered (what is also called damnum emergens) and the loss of 

profit (that is to say, lucrum cessans): the authors see in article 1149 the affirmation of the principle 

of full reparation for damage. H. De Page writes  "Any non-performance of a contract produces 

this double damage. The creditor is deprived of all that he has provided (his own consideration) 

or carried out in view of the contract (expenses, steps, preparation, etc.). This is the "loss", the 

expenses which have become useless as a result of the non-performance. He is also deprived of 

the advantages, of the benefit which he would have obtained from the performance of the 

contract, either by himself or with a view to his future business. This is the 'loss of profit'”19. 20 

 

19. Only harm which is certain must be compensated : hypothetical harm cannot give rise 

to compensation. Future damage, if it is certain, must be compensated. 21 

 

                                                           
15 See P. VAN OMMESLAGHE, “Examen de jurisprudence sur les obligations”, R.C.J.B., 1975, p.605.  
16 See P.WERY, op.cit., n° 521.  
17 See P.WERY, op.cit., n° 506 ; law of 4th of April 2014 relating to insurance ; law of 3rd of July 1978 on the 

employment contract and so on. 
18 See P.WERY, op.cit., n° 534. 
19 See H. De Page, Traité élémentaire, t. III, 1967, p. 137.  
20 See P.WERY, op.cit., n° 556. 
21 See P.WERY, op.cit., n° 557. 
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20. The principle of full reparation is subject to various limits, which have their seat in articles 

1150 and 1151 of the Civil Code. 

 

The former states that, subject to the hypothesis of fraud, the debtor "is only liable for those 

damages which were provided for or which could have been provided for in the contract".   

 

As for the second provision, it restricts the right to repair only to damage which is "an immediate 

and direct consequence" of the contract. 22 

 

SECTION 4. Judicial termination  
 

21. The judicial termination of contracts is based on article 1184 of the Civil Code. 

According to this provision, "A resolutory condition is always implied in synallagmatic contracts, 

in the event that one of the two parties fails to fulfill his commitment" (paragraph 1). "In this case, 

the contract is not terminated by operation of law. The party to whom the obligation has not 

been performed has the choice either to force the other to perform the agreement, where this 

is possible, or to apply for termination with damages" (paragraph 2).  "Termination must be 

requested in court, and the defendant may be given a period of time according to the 

circumstances" (paragraph 3). 23 

  

22. Termination has an hybrid nature. While it is, above all, the sanction for a breach of 

contract (it is even referred to as a civil penalty), judicial termination is also a cause of dissolution 

of contracts. 24 

 

23. It is a sanction with serious consequences for the debtor. It cannot therefore be 

pronounced lightly. Various conditions, some of which are more important than others, must be 

met: 25  

 

 a formal notice  

 a judicial decision  

 a contractual fault of sufficient gravity 

 

24. The creditor may not use the slightest breach of contract by the debtor as a pretext for 

claiming termination of the contract.  Would it be conceivable for a judge to terminate a lease 

on the ground that a tenant, who has scrupulously fulfilled his obligations for several years, has 

neglected to pay one month's rent?  Obviously not. It is settled doctrine and case law that the 

contractual fault must be sufficiently serious to justify such a drastic sanction. As the Court of 

Cassation has stated, "the judge who must rule on the request for termination of a synallagmatic 

contract is required to examine the extent and scope of the commitments made by the parties 

and, in light of the factual circumstances, to assess whether the breach invoked is sufficiently 

serious to warrant termination”26.  

 

According to the prevailing view, this condition of seriousness can be reduced to the criterion of 

proportionality.  The judge must inquire into the economic utility that the continuation of the 

                                                           
22 See P.WERY, op.cit., n° 558.  
23 See P.WERY, op.cit., n° 659.  
24 See P.WERY, op.cit., n° 660. 
25 See P.WERY, op.cit., n° 664. 
26 See Cass., December 26th, 2014, Pas., 2014, p. 304.  
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contract may still have for the creditor. 27   

 

SECTION 5. Extra-judicial sanctions  
 

A. Exception of non-performance  

 

25. The exception of non-performance is a defense by which a party (the excipient) to a 

synallagmatic contract, who does not obtain his due, defers the performance of his own 

obligations until his debtor has performed or offered to perform. It is generally presented as a 

defense in court against a creditor who claims performance of the obligation or termination of 

the contract. 28    

 

26. The Reform Project establishes this exception to non-performance in general terms. 

According to article 5.239, § 1, "In a synallagmatic relationship, the creditor of a due obligation 

may suspend performance of his own obligation until the debtor performs or offers to perform 

his own. The suspension must be applied in good faith". This recognition is found in the general 

regime of obligations in that it is not specific to contractual obligations arising from the same 

synallagmatic contract. 29 

 

B. The right of retention  

 

27. According to Article 73 of the Law of July 11, 2013 on security interests “the right of 

retention gives the creditor the right to suspend the return of property that has been delivered 

to him by his debtor or that is destined for his debtor as long as his claim relating to that property 

is not satisfied”. 30    

 

C. Unilateral termination  

 

28. Belgian law accommodates certain departures from the judicial nature of termination. 

Thus, it does not prevent the parties from inserting an express termination clause in the 

agreement. In addition, the legislator authorizes, for certain contracts, extrajudicial termination, 

even in the absence of such a clause. The doctrine and the case law on the merits even tolerate 

that the creditor may, in the silence of the law, terminate the contract on his own initiative. 31    

 

In a decision of May 23, 201932, the Court of Cassation stated that "Under the terms of article 

1184, paragraph 1, of the Civil Code, the resolutory condition is always implied in a synallagmatic 

contract, for the case where one of the two parties does not fulfill his commitment. (...) By virtue 

of article 1184, paragraph 3, of this Code, termination must be requested in court. This rule does 

not prevent the creditor, in the event of non-performance serious enough to justify judicial 

termination, from deciding at his own risk to terminate the contract by notice to the debtor. Such 

a unilateral act of termination shall be effective as long as it has not been declared ineffective 

by a judge."  

                                                           
27 See P.WERY, op.cit., n° 668. 
28 See P.WERY, op.cit., n° 775. 
29 See P. WERY,  « Le projet de réforme belge du droit des obligations et la jurisprudence : un bel exemple de 

fécondation mutuelle », P. DEUMIER et al. (dir.), Mélanges en l'honneur de Pascal Ancel, 1ère éd., Bruxelles, 

Larcier, 2021, p. 654.  
30 Article 73 of the Law of July 11, 2013 on security interests.  
31 See P.WERY, op.cit., n° 786. 
32 See also decision of December 11, 2020 in that sense.  
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29. This decision goes in the same direction as the reform draft mentioned earlier. Its section 

5.96, entitled "Termination by Notice to Creditor," provides that "[a]fter having taken the 

necessary steps to establish the debtor's non-performance, the creditor may, at its own risk, 

terminate the contract by written notice. This notice shall indicate the defaults of which he is 

accused".  The following article sets out the consequences of irregular or improper termination: 

"The notice by which the creditor terminates the contract is ineffective if the conditions for 

termination are not fulfilled or if it is abusive". However, this judgment does not constitute a simple 

"copy and paste" of these two texts. 33 

 

D. Unilateral replacement  

 

30. It is currently agreed that the creditor has, in principle, a right to replacement, and that 

this sanction is not reserved to serious breaches by the debtor.  The judge's power of 

appreciation is thus more limited than under article 1184. Moreover, although the judge in 

summary proceedings cannot dissolve a contract, he is, on the contrary, invested with the power 

to order specific performance and thus with the power to grant prior authorization for 

replacement.34    

 

31. The Court of Cassation confers, by its judgment of 18 June 2020, the right to carry out 

an extrajudicial replacement of a defaulting debtor.  In this case law, the Court confirms various 

teachings of its previous jurisprudence while making certain refinements and recognizes the 

possibility for a creditor to resort to the extrajudicial replacement of the debtor at the latter's 

expense. 35 

 

The Court stated that : “In the event of non-performance of a contractual obligation, the 

creditor is entitled, if the performance is appropriate, to be authorized by the court to have the 

obligation performed by a third party at the debtor's expense. In exceptional circumstances, 

such as urgency, the creditor may proceed without judicial authorization at his own expense 

and risk and recover these costs from the debtor, whose conduct may be subsequently 

reviewed by the court. In both cases, the creditor must take into account the reasonable 

interests of the debtor. If the creditor causes the obligation to be performed by a third party 

without prior judicial authorization, without justification or in a negligent manner, the creditor 

cannot recover the costs incurred from the debtor, but is only entitled to compensation for the 

loss resulting from the default”36. 

 

E. Unilateral reduction of price 

 

32. Reduction, as a remedy for partial or defective performance, is not always subject to a 

prior court order. In some cases, the creditor may apply a reduction of price on his own initiative. 

37    

 

33. The reform project has incorporated this possibility in its article 5.97 "reduction of the 

price". The sanction will thus be officially enshrined in ordinary contract law. Indeed, the Civil 

                                                           
33 See P.WERY, op.cit., n° 794. 
34 See P.WERY, op.cit., n° 800.  
35 See P. WERY, « Le remplacement extrajudiciaire du débiteur défaillant, enfin admis par la Cour de cassation 

», See R.C.J.B., 2021/3, p. 461-502. 
36 See Cass, June 18th, 2000. 
37 See P.WERY, op.cit., n° 803.  
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Code did not contain any provision that recognized the right to apply a price reduction to any 

contract. This provision constitutes the general law of price reduction. It does not abrogate 

special provisions which already provide for such a reduction for special contracts.  

 

The article provides that: "In the case of non-performance which is not sufficiently serious to justify 

termination, the creditor may apply to the courts for a reduction of the price. The reduction may 

also be exercised by a written notice from the creditor, indicating the cause of the reduction. 

The reduction of the price is proportional to the difference, at the time of the conclusion of the 

contract, between the value of the performance received and the value of the performance 

agreed upon. The creditor who obtains the reduction of price may not claim compensation for 

this difference in value. He may, however, claim it for any other damage". 
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Chapter 2. French Law 
 

34. France underwent a major reform of its law of obligations in 2016. This reform confirmed, 

as in Belgium, the growing place of unilateral will in contract law.38  

 

35. The sanctions for non-performance that have yet been recognized by the law and by 

case-law are preserved and enshrined by the article 1217 of the new civil code. There's the 

exception of non-performance, forced performance of the obligation and termination of the 

contract.39 Among the sanctions that have been recognized, the reduction in the value of the 

contract is now allowed under the general law of contracts (art. 1217, para. 4). This sanction was 

previously allowed only in commercial law. 40  

 

These four sanctions concern the binding force of the contract. There is also a fifth sanction 

which concerns the defaulting debtor. The debtor is under a new obligation to compensate the 

other party for the harm caused by the non-performance. This is the contractual liability. It may 

always be applied alongside other sanctions. Indeed, article 1217 of the French Civil Code 

provides in paragraph 2 that: "sanctions which are not incompatible may be combined; 

damages may always be claimed in addition".41 It is thus impossible, in principle, to combine 

termination of the contract with specific performance of the obligation, because one cannot 

seek performance of a contract which has been retroactively annulled.42 On the contrary, the 

text puts in writing that damages can always be claimed together with the other sanctions. 

 

SECTION 1. Contractual liability  and damages43 
 

36. Article 1231-1 provides that: "The debtor shall be ordered, where appropriate, to pay 

damages either for the non-performance of the obligation or for the delay in performance, if he 

does not justify that performance was prevented by force majeure”44.   

 

37. Until the reform, the Code contained a section entitled "damages resulting from non-

performance". On the basis of this section, the concept of contractual liability by the defaulting  

has gradually been developed.  

 

38. Today, the term "contractual liability" suggests that the non-performance of a contract 

produces the obligation of the debtor to repair. The performance of the contract would thus 

produce the same consequences as a delict or quasi-delict.  

 

39. However, another school of doctrine discusses the very existence of contractual liability. 

Thus, the damages due in the event of non-performance would not, in its view, be intended to 

compensate for a loss but to provide the creditor with the equivalent of the performance 

promised.  

                                                           
38 See P. WERY, « La place de la volonté unilatérale en droit belge des obligations », Jafferali, R. et al. (dir.), 

Entre tradition et pragmatisme, 1ère éd., Bruxelles, Larcier, 2021, p. 866. 
39 C. François, « Présentation des articles 1217 à 1218 de la nouvelle section 5 “L’inexécution du contrat” », La 

réforme du droit des contrats présentée par l'IEJ de Paris 1, https://iej.univ-paris1.fr/openaccess/reforme-contrats/

titre3/stitre1/chap4/sect5/ [consulté le 08/12/2021]. 
40 C. François, ibidem.  
41 See P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, Droit des obligations, 8e éd., 2016, p. 491.  
42 C. François, ibidem.  
43 See P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, op. cit., p.529-532. 
44 Art. 1231-1 French Civil Code.  
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According to this school of thought, if the failure to perform caused the creditor a loss distinct 

from the failure to receive the expected performance, it would be up to delictual liability to 

govern the reparation.  

 

40. Thus contractual liability has a dual purpose. On the one hand, it provides the creditor 

with the equivalent of the performance expected and not performed, and on the other hand it 

exercises a remedial function, thus coming close to extra-contractual liability.  

 

41. Therefore, we have this concept of contractual liability. What happens next? What must 

the debtor prove in order to trigger this mechanism of contractual liability?  

 

SECTION 2. What is a breach ? 45 
 

42. In order to determine whether the debtor's conduct or forbearance is faulty, we first 

need a fault. The proof of a fault is more or less easy depending on whether the obligation is an 

obligation of result or an obligation of means. This distinction has not been included in the 2016 

reform, but it has not been condemned either. Non-performance of an obligation of means is 

analyzed on the basis of the model of the reasonable and prudent man called in the past ‘good 

father of the family’ ( bonus pater familias). In some rare cases, however, an analysis will be 

made on the basis of what the debtor is accustomed to do for himself. On the other hand, with 

respect to the obligation of result, the debtor promises a specific result and there will be non-

performance when the result is not achieved. 

 

 

43. This must, of course, be a fault attributable to the debtor. Thus, the act of the creditor, 

of a third party or of the prince( public authority) are grounds for exoneration from liability. 

Similarly, there will be no contractual liability in the case of force majeure.  

 

44. Of course, there must also be a contractual damage. The creditor must define and 

prove - under article 1231-2 of the Civil Code - the damage, which often consists of the loss he 

has made and the gain of which he has been deprived. 

 

45. The principle of full reparation of the identifiable damage applies in contractual 

matters. However, the damage must be certain and direct, even though it may consist of the 

loss of an opportunity (provided that it is certain, that the opportunity actually exists). Moreover, 

the damage must be foreseeable. In this respect, article 1231-3 of the Civil Code sets out a 

principle and an exception. Indeed, it indicates that reparation is limited to the damage 

foreseeable at the time of the conclusion of the contract except in the case of fraudulent non-

performance or gross negligence. 

 

46. Finally, there must also be a causal link between the fault and the damage. Thus, when 

the three conditions are met, contractual liability can be invoked and when contractual liability 

is triggered, various remedies can be applied. 

 

 

                                                           
45 See P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, Droit des obligations, 8e éd., 2016, p. 535-559.   
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SECTION 3. Forced performance 
 

47. Forced performance consists in compelling the debtor to perform the obligation which 

he has not performed or which he has performed badly. Indeed, performance is the normal 

outcome of a contractual obligation. The reform introduced two particular articles on this 

subject: article 1221 and article 1222. The first enshrines specific performance by the debtor 

directly, while the second concerns indirect performance  is specific to contractual obligations.46 

 

48. The former article 1142 laid down the opposite rule to article 1221. The former article 

1142 of the French Civil Code provided that a breach of an obligation to do or not to do could 

give rise only to an order for payment of damages. However, case law has completely reversed 

the rule, relying on the former article 1184, paragraph 2, according to which "the party to whom 

the obligation has not been performed has the choice either of forcing the other to perform the 

agreement, where this is possible, or of requesting its termination with damages".47 

 

The ordinance of February 10th, 2016 abandoned the distinction between obligations to do, not 

to do and to give, and thus established as a principle the possibility of obtaining specific 

performance of an unperformed obligation. However, the text provides two limits to this 

principle. 48 

 

49. In order to implement the means of enforcement, i.e. the procedures which will compel 

the debtor to perform his obligation, it is necessary to obtain an enforceable title. The latter can 

take the form of a notarial deed, if it includes the “enforcement formula”, or the form of a court 

decision, under the same condition of being declared enforceable. If the contract has thus 

been made under private seal, the creditor will have to obtain a judicial order condemning the 

debtor to perform in kind before he can force performance. 49 

 

50. Specific performance cannot be claimed when the performance is impossible;  the 

Ordinance of February 10th, 2016 modifying the regime of obligations has enshrined the case-

law adding  in article 1221 that specific performance may not be obtained if there is a manifest 

disproportion between the cost to the debtor and the interest of the creditor. It is the 

consecration of an old case law. 50  

 

According to the report submitted to the President of the Republic, "this new exception is 

intended to avoid certain highly contested decisions of the courts: when specific performance 

is extremely costly for the debtor without the creditor having any real interest in it, it seems unfair 

and unjustified that the latter should be able to demand it, whereas an order for damages could 

provide him with adequate compensation for a much lower price. The proposed text is a 

variation of the abuse of right, formulated in a more precise manner, to provide a framework for 

the judge's appreciation and to offer increased legal certainty”.51  

 

51. Article 1221 also excludes, as it was the case in the past, specific performance where it 

is morally, materially or legally impossible. Here again, the text confirms the former case-law.  

                                                           
46 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.499. 
47 C. François, op. cit.  
48 C. François, op. cit.  
49 See P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, op. cit., p.499. 
50 See Cass. Civ. 30 June 1965, Bull.civ., I, 437; P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, op. 

cit., p.500. 
51 C. François, op. cit.  
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52. Moreover, it may happen that the creditor prefers to have the obligation performed by 

a third party. This possibility is enshrined in article 1222. Indeed, the latter provides that "after 

notice of default, the creditor may also, within a reasonable time and at a reasonable cost, 

enforce the obligation himself". The article goes on to state that he may then claim from the 

debtor the reimbursement of the sums incurred for this purpose.  

 

53. Thus, the first rule is specific performance. In the same spirit, the creditor may have the 

obligation performed by a third party, under certain conditions. However, where specific 

performance is not possible, the creditor may be awarded a monetary remedy. 52 

 

 

SECTION 4. Judicial termination53 
 

54. Article 1224 lists the different methods of termination of a contract and clarifies their 

substantive conditions. Alongside judicial termination, there is unilateral extrajudicial termination 

and the resolutory clauses that we will explain after.  

 

55. In order for the judge to pronounce judicial termination, there must be serious non-

performance attributable to the creditor. Thus, for the non-performance to be characterized as 

serious, there must be total non-performance of an essential obligation. In a decision of the Court 

of cassation of 18 July 1995, the termination could not be pronounced against a doctor because 

he had at least partially performed his obligations. Thus, there must be a total non-performance 

of an essential obligation. In addition, the non-performance must be attributable to the debtor. 

This means that the termination will not be pronounced if the non-performance is attributable to 

the creditor. 

 

56. With regard to judicial termination, the judge's powers are governed by article 1228 of 

the Civil Code. The judge has sovereign power to assess whether the conditions for judicial 

termination have been met. Accordingly, he may grant to the debtor a delay or resolve the 

contract by adding an order to pay damages to the debtor. It should be noted, however, that 

the judge may not at the same time pronounce the termination and order the specific 

performance. 

 

SECTION 5. Extra-judicial sanctions  
 

A. The exception of non-performance  

 

57. The exception of non-performance finds its seat in article 1219 of the French Civil Code. 

It is a precautionary measure which consists, for a party, in suspending the performance of his 

obligation until the other party performs his.  

 

It is effective because it is a guarantee for the creditor and at the same time a means of pressure 

on the debtor. It is also provisional in the sense that the refusal to perform cannot last indefinitely. 

In fact, either the debtor performs or he does not perform and the creditor will have to ask for 

the execution in justice. Finally, it is a question of private justice in that there can be no prior 

                                                           
52 See P. MALAURIE, L. AYNES and P. STOFFELL-MUNCK, op. cit., p.500-501.  
53 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.505-520.  
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judicial authorization. 54 

 

58. Until the ordinance of February 10th, 2016, there was no general text in the Civil Code 

on the exception of non-performance but only a few applications for various special contracts 

(articles 1612, 1653, 1704 and 1948, for example). 55 

 

59. As indicated, the exception of non-performance is therefore a sanction which can be 

applied without prior judicial authorization. However, there are certain conditions that must be 

met.  

 

First, there must be a synallagmatic relationship. Although the natural domain of the exception 

of non-performance is the synallagmatic contract, it has been extended to all synallagmatic 

relationships, even those which do not arise from a contract. It has also been extended to certain 

imperfect synallagmatic contracts, but only where the law has so provided. 56 

 

In addition, there must be serious and certain non-performance and good faith on the part of 

the person invoking it.  

 

Therefore, there first must be a breach of obligations by a party. 57 

 

However, it must also be serious. There must be a certain proportionality between the defense 

and the attack. 58 In other words, the non-performance must be sufficiently serious. The report 

submitted to the President of the Republic suggests that the seriousness of the non-performance 

should be assessed in a relative way by checking the proportionality between the seriousness of 

the non-performance and the importance of the obligation which the other party refuses to 

perform in retaliation. 59   

 

60. The exception of non-performance may also be enforced in response to a "manifest" 

risk. The ordinance of February 10th, 2016 introduced the exceptio timoris. This is the exception for 

fear of non-performance. This exception finds its seat in article 1220 of the Civil Code. 60 The text 

sets out relatively strict conditions for this possibility. Indeed, it must be "manifest" that the other 

party will not perform on the due date and the consequences of such non-performance must 

be "sufficiently serious" (which suggests, here again, a control of proportionality). Moreover, the 

exception of non-performance is valid, in the case of a mere risk of non-performance, only if it is 

notified to the other party as soon as possible. 61 

 

 

                                                           
54 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.493. 
55 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.494.  
56 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.495. 
57 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.496. 
58 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.496. 
59 C. François, « Présentation des articles 1219 à 1220 de la nouvelle sous-section 1 “L’exception 

d’inexécution” », La réforme du droit des contrats présentée par l'IEJ de Paris 1, https://iej.univ-paris1.fr/

openaccess/reforme-contrats/titre3/stitre1/chap4/sect5/ssect1-exception-inexecution/ [consulté le 08/12/2021]. 
60 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.497. 
61 C. François, « Présentation des articles 1219 à 1220 de la nouvelle sous-section 1 “L’exception 

d’inexécution” », La réforme du droit des contrats présentée par l'IEJ de Paris 1, https://iej.univ-paris1.fr/

openaccess/reforme-contrats/titre3/stitre1/chap4/sect5/ssect1-exception-inexecution/ [consulté le 08/12/2021]. 
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B. Termination62 

 

61. As explained above, article 1224 lists the different methods of termination of a contract 

and clarifies their substantive conditions. Alongside judicial termination, there is unilateral 

extrajudicial termination and the resolutory clauses. 

 

62. First, there is the unilateral termination by notification. The latter originates in the 

Tocqueville case law63. Although at that time, the termination could only be pronounced by a 

judge, the Court of Cassation has accepted that a party may, without a prior judicial decision, 

unilaterally terminate a fixed-term contract in the event of "serious behaviour" on the part of its 

debtor. This case law was confirmed by the 2016 reform of the law of obligations. Indeed, article 

1224 states that termination may result, "in the case of sufficiently serious non-performance, from 

a notification by the creditor to the debtor." 

 

If a creditor decides to make use of this possibility offered to him, he must however take into 

account the fact that this unilateral termination is made at his own risk as mentioned in article 

1226 of the Civil Code.  

 

In fact, the regularity of this decision can be verified by a judge. The latter may be seized at any 

time of a dispute and the author of the termination will have to prove the seriousness of the non-

performance under article 1226, paragraph 4.  

 

63. As regards termination clauses, these have been developed in practice, thereby 

avoiding recourse to a judge. They define the obligations whose breach will lead to termination, 

regardless of the objective seriousness of the non-performance.  

 

Their validity in principle has been accepted by French law since the 19th century. The ordinance 

of February 10th, 2016 has therefore only confirmed this validity in article 1225 of the Civil Code. 

However, it required that the clause specifies the commitments whose non-performance will 

lead to the termination of the contract.  

 

The creditor has the choice between invoking this resolutory clause, judicial termination (which 

would allow him to obtain damages) and specific performance.  

 

When the creditor applies the resolutory clause, the mechanism removes the judge's power of 

appreciation. In fact, he does not have to analyze the objective seriousness of the non-

performance, but he must nevertheless verify whether there has been non-performance and 

interpret the clause. In other words, if the debtor contests the application of the resolutory clause, 

the judge must simply verify whether there has been a default and if so, whether it is among the 

obligations provided for by the clause. 

 

64. In addition to these three cases of termination set out in article 1224 of the Civil Code, 

there is also termination for force majeure. Force majeure, in contractual matters, is an event 

beyond the control of the debtor, whose effects cannot be avoided and which he could not 

foresee at the time of conclusion of the contract. If the impediment caused by force majeure is 

definitive or so serious, the contract will be terminated by operation of law.  

 

                                                           
62 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.505-520.  
63 Cass. Civ. 1st, 13 oct. 1998.  
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65. Thus, the termination can take four different forms. The contractual relationship will be 

extinguished as a result of the termination, as of the day on which the termination takes effect. 

 

C. Reduction of the price  

 

66. Sometimes the obligation is performed in part or with a lower quality than agreed. In 

such a case, the creditor may prefer to reduce his obligation to the level of what he has received 

rather than to require specific performance. 64 

 

In other words, the reduction in value is a mechanism which allows a partial non-performance 

of an obligation to be sanctioned by a revision of the contract which consists of a proportional 

reduction in the reciprocal obligation. 65    

 

67. The ordinance of February 10, 2016 has made it possible to incorporate this mechanism 

into the common law. It is set out in article 1223 of the Civil Code. 66 

 

68. Two hypotheses may arise:  

 

 The creditor has not yet paid the full price.  

 The creditor has already paid the full price.  

 

In the first situation, the creditor must give the debtor formal notice to perform the obligation 

properly if it has been only partially performed and "request" a reduction in price. If the debtor 

does not perform, the creditor may then, in a second step, notify him of his decision to reduce 

the price. The debtor may of course contest the validity of this unilateral decision and apply to 

the judge to obtain full payment of the sum originally agreed. 67    

 

In the second case, the creditor will have no choice but to take legal action. This will also be the 

case if the creditor intends to reduce the price to a lower amount than what is still owed. 68 

 

69. The basic condition for the validity of this mechanism is of course the proportionality 

between the price reduction and the extent of the partial non-performance or lower quality.  

 

Conclusion 
 

70. In conclusion, the remedies in Belgium and France are relatively the same. The main 

remedy is the specific performance of the contract in both countries.  

 

However, both of them provide for other remedies among which we have the termination of the 

contract, the replacement of the debtor, the contractual liability, the exception of non-

performance and so on.  

 

Moreover, in both civil codes, remedies are either judicial or private in nature. The creditor thus 

                                                           
64 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.503. 
65 C. François, « Présentation de l'article 1223 de la nouvelle sous-section 3 “La réduction du prix” », La réforme 

du droit des contrats présentée par l'IEJ de Paris 1, https://iej.univ-paris1.fr/openaccess/reforme-contrats/titre3/

stitre1/chap4/sect5/ssect3-reduction-prix/ [consulté le 08/12/2021]. 
66 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.503. 
67 C. François, op. cit.  
68 See P. MALAURIE, L. AYNES and P. STOFFEL-MUNCK, op. cit., p.504. 
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has an arsenal of remedies that he can trigger.  

The reform of the Civil Code brings more flexibility in the application of remedies. 

 

What is also interesting is that both legislations allow for the regulation of certain elements in the 

contract. This leaves a lot of room for the autonomy of will. 

 

 

 


