
 

 

 

1. What is the effect of Covid-19 on contracts? Is obligor entitled to avoid performing 

her obligation due to pandemic? 

Force majeure is defined by the Supreme Court as “an extraordinary event which occurs outside 

of activities and business of obligor or promisor and inevitably and absolutely causes violation 

of an obligation or a behavioral norm and which foreseeing and preventing is not possible”. 

The Supreme Court counts “natural disasters such as earthquake, flood, fire, pandemic” as 

force majeure events.  

If performance of an agreement becomes impossible due to one of these force majeure events, 

obligor is released from her obligation. In this respect, obligor who is released to perform her 

obligation would not expect counterparty to perform her obligation. She also is liable to return 

obligation presented to herself back as per unjust enrichment rules. Moreover, obligor whose 

performance became impossible must immediately inform obligee and obligee is liable to take 

all necessary measures to prevent damage.  

In addition to this, in order to accept that obligation ended due to force majeure, obligation 

should be impossible. The fact that earthquake, flood, fire or pandemic occurred does not end 

obligation per se. In this respect, if flights between certain countries are suspended, it may be 

accepted that airlines companies’ obligation towards its customers ends.  

In the event that pandemic does not make performance of obligation impossible but makes it 

significantly difficult, obligor has right to apply court and ask for revision of agreement in 

accordance with new conditions. For this, followings should be ensured: 

• Occurrence of an extraordinary circumstance which could not be considered during the 

formation of the agreement and which could also not be expected from the parties, 

 

• Relevant circumstance should not be caused by obligor, 

 

• Relevant circumstance should change the facts which were existent during the formation 

of the agreement to the detriment of obligor in a way inacceptable by her as per principle 

of honesty, 
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• Obligor should not have been performed her obligation yet or she should have 

performed her obligation by reserving her rights deriving from difficulty in 

performance of obligation.    

In light of above information, we conclude that Covid-19 does not end obligations per se. 

However, if pandemic makes performance of obligation impossible, obligation may end; if it 

makes performance of obligation significantly difficult, obligor may apply court and ask for 

revision.  

2. Can a new execution proceeding be initiated until 30.04.2020 or can ongoing 

proceedings be followed? 

As per article 330 of Enforcement and Bankruptcy Law no. 2004, the President is entitled to 

suspend the execution proceedings in case of epidemic. Accordingly, it is resolved to suspend 

all execution and bankruptcy proceedings, except those related to maintenance payments, and 

not to carry out transactions by related parties and the execution offices, not to accept new 

requests for execution and bankruptcy proceedings and not to execute provisional remedies 

between 22.03.2020 and 30.04.2020 as per The President's Decree no. 2279 published in the 

Official Gazette dated 22.03.2020 and no. 31076. 

Therefore, it is not possible to initiate a new execution proceeding between 22.03.2020 and 

30.04.2020. Moreover, since parties are not allowed to follow proceedings initiated before this 

date, it is not possible to take any action in ongoing proceedings.  

3. Are employers required to cease payments that they do within the scope of salary 

garnishments or 89/1 notice of levies sent before 22.03.2020? 

As per the decision, it is not possible to send new notice of levy after 22.03.2020. However, 

payments made within the scope of 89/1 notice of levies before 22.03.2020 should be directly 

paid to execution office even if it was notified after 22.03.2020. This is because, even though 

notice is sent after 22.03.2020, transaction is deemed to be occurred before 22.03.2020.  

4. Can general assembly meetings of companies be held until April 2020? 

It was instructed to postpone any type of meetings and events to be held in open or closed places 

as per the President’s Circular no. 2020/3 dated 19.03.2020. Similarly, Ministry of Interior 

Affairs published a circular dated 16.03.2020 with respect to postponement of general assembly 

meetings of NGOs. We are of the opinion that such measures may apply to commercial 

companies as well. This is because, purpose of the said circular is to prevent assembling of 

people in all private law relations for a while considering public health and order.  

In light of above regulations and relevant legislation, considering that provision that general 

assembly meetings should be conducted within three months is just an order provision, we 

conclude that: 

• Corporations should not schedule a new general assembly meeting until end of April 

2020 and already scheduled ones should be postponed (with the exception of sole 

shareholder corporations). There are views indicating that otherwise it would fall 

into scope of prohibition and Asst. Prof. Ali Paslı, who holds the same view, argues 

that general assembly meetings held in contrary to the prohibition are under the risk 

of being null and void.  



 

 

• In limited liability companies, since there is possibility to resolve a decision through 

circulation, it is possible to held general assembly meeting in this way.  

 

5. Can general assembly meetings be held electronically before April 2020?  

In Ministry of Trade’s letter dated 20.03.2020 no. 53382221 regarding electronic general 

assembly meetings, it was mentioned that ordinary general assembly meetings may not be held 

physically and companies may benefit from electronic general assembly meetings even if their 

articles of associations do not suggest that.  

However, the said letter is in breach of abovementioned President’s Circular and hierarchy of 

norms. Therefore, electronic general assembly meeting option would not be valid and effective 

option under these circumstances. Moreover, there are various procedures to be completed by 

shareholders before electronic general assembly meetings (e.g. obtaining electronic signatures). 

It does seem possible to complete all procures under these circumstances.  

The letter of the Ministry of Trade aimed to amend provisions of law; however, it is not possible 

due to hierarchy of norms. Eventually, it should also be remembered that electronic general 

assembly meetings also require physical meeting (in order to form up chair). This also damages 

the purpose of the regulation (not assembling).  

6.  Is a lessee whose workplace is closed within the scope of Covid-19 measures liable 

to pay lease? Is she entitled to terminate lease agreement? 

Lessor is liable to provide leased place being ready to use on the agreed date to lessee and 

ensure its availability during the course of agreement under Turkish law. If leased place 

becomes defected during the course of agreement, lessee is entitled to ask lessor to cure defects 

or make a discount considering such defect or ask for compensation.  

In addition, even though lessor has an obligation to ensure availability of leased place during 

the course of agreement, if leased place is closed within the scope of Covid-19 measures (such 

as malls, business centers), lessor’s such obligation may be suspended during application of 

such measures given that there would be a legal impossibility to perform her obligation. In that 

case, lessee’s obligation to pay lease ends during this term.  

Apart from this, Turkish Code of Obligations regulates that if circumstances that make 

continuity of lease agreement intolerable by one of the parties exist, this party is entitled to 

terminate the agreement. If it is accepted that closing workplace makes continuity of lease 

agreement impossible for lessee, it would be deemed that lessee is entitled to terminate lease 

agreement.  

If a workplace is closed by administration or lessee as a measure, lessee’s obligation to make 

payments continue. However, we would like to emphasize two specific situations: 

First, as stated above, if circumstances which obligor could not consider and do not derive from 

obligor make performance of obligation significantly difficult, lessee may ask to revise 

provisions of the agreement. In that case, if closing lessee’s workplace makes lessee’s 

obligation significantly difficult, revision may be asked.  



 

Even though it is controversial whether pandemic makes lease agreement intolerable for lessee, 

if workplace of lessee is closed by administration, we conclude that it is not complied with spirit 

of the law to enforce lessee whose workplace is closed to pay leases. We therefore conclude 

that it is possible to terminate lease agreement by lessee.  

7. Is a party to merger&acquisition transaction allowed to rescind agreement due to 

Covid-19? 

If there is a merger&acquisition agreement between parties, it should be first evaluated whether 

there is commonly used material adverse affect provision in the agreement. In the event that 

pandemic is regulated as material adverse affect between parties, it may be possible to rescind 

agreement as per these provisions.  

In addition, in case there is no provision in the agreement regulating such events, it should be 

evaluated whether there is an objective impossibility to perform or significant difficulty in 

performance. If these exist, it would be possible to exercise right to rescind agreement or ask 

for revision of the agreement.  

8. Even if there is no prohibition for under 65, the government promotes to stay at 

home. In that case, do people who are able to work from home but not allowed due 

to decision of employer have any legal remedy to apply? 

In Occupational Health and Safety Code, it is regulated that employer is liable to take all 

necessary measures regarding occupational health and safety.  

Considering this, employer is also liable to take measures against pandemic, to make risk 

evaluation in the workplace and to ensure safety of workplace. In this scope, if measures such 

as supplying protecting equipment, mask, gloves, hand sanitizer, disinfection of common places 

are adequate, there would be no obligation of employer to accept teleworking. However, it 

would be more appropriate in terms of occupational health and safety legislation to work from 

home in case pandemic is witnessed, spread around the workplace. 

In the event that employer does not take necessary measures and employees face with close 

threat, employees have right to apply Occupational Health and Safety Unit at the workplace or 

to employer directly and ask for determination of situation and taking necessary measures. In 

this case, unit or employer may decide to suspend activities until a decision is taken in 

accordance with employees’ request.  

Lastly, under very exceptional circumstances, if a close threat is deemed as not possible to be 

prevented, employees are entitled to evacuate workplace and go to a secure place where their 

safety is ensured. However, such provision would not be possible to apply in case of Covid-19 

pandemic.  

9. Is employer allowed to send employees to paid leave when she wants to suspend 

activities at workplace due to pandemic (provided that annual leave right still 

remains on foot)? 

Paid leave is regulated under the Labor Code as annual paid leave, birth leave, half-day birth 

leave, marriage leave, paternal leave, death leave, disabled child leave, periodic check leave, 

maternity leave, job seeking leave and adoption leave.  



 

Legislation does not specifically regulate paid leave in the event of pandemic. However, as per 

article 10 of Annual Leave Regulation, employer or proxy of employer may send all or some 

of employees to annual leave between April and October each year. 

10. Is employer allowed to apply unilaterally unpaid leave, short-time working, part-

time working or teleworking?  

Unpaid leave is one of the circumstances in which labor contract is suspended. In Labor Code 

no. 4857 (“Labor Code”), unpaid leave is allowed only upon mutual consensus of employer 

and employee. Employee does not work and employer does not pay renumeration to employee 

in return during such suspension period. Not only main renumeration of employee but also sub-

payments are not paid to employee during such period. 

If there is pre-agreed consensus between employer and employee with respect to unpaid leave, 

these provisions govern unpaid leave issues between parties.  

Part-time working is defined by International Labor Organization as “regular working which is 

agreed upon mutual consensus of employer and employee and which is less than ordinary 

working hours”. Three fundamental characteristics of part-time working that differs it from 

other working patterns are (i) duration, (ii) voluntariness and (iii) continuity. 

Teleworking is a pattern of working in which employee works in a place other than classical 

workplace. In article 14 of the Labor Code, teleworking is defined as “labor relation in which 

employee provides her service at her home or outside of workplace with technological devices 

within the employer’s work organization”.  

We must note that even though article 14 of the Labor Code envisages to publish a regulation 

regarding teleworking, no such regulation was published as of the date of this memorandum. 

There is only one draft regulation which has not been published yet.  

In this scope, the draft regulation divides teleworking into two as compulsory and voluntary 

teleworking. However, as the regulation did not come into force yet, we conclude that 

teleworking is subject to mutual agreement of employer and employee. For this reason, if 

employer wishes to turn working pattern into teleworking, she needs to follow procedure 

stipulated under article 22 of the Labor Code.  

Lastly, short-time working is regulated with Unemployment Insurance Law no. 4447 (“Law 

no. 4447”) and Regulation on Short-Time Working and Short-Time Allowance (“Short-Time 

Working Regulation”). Employers who do not prefer to lay off employees may shorten 

working hours and decrease production in the workplace and pay lesser renumeration 

accordingly.  

Short-time working may be defined as decreasing ordinary working hours temporarily or partial 

or full suspension of activities in the workplace. As per additional article 2 of the Law no. 4447, 

employer may apply short-time working in the events of general economic crisis, sectoral or 

regional crisis, or existence of compelling reasons. In that case, labor contracts of employees 

are suspended up to three months and employees are entitled to be paid short-time allowance 

by the government. Employer may apply short-time working without consent of employees.  

11. In case an employee is infected of Covid-19 in the workplace or during the course 

of work, would it be deemed as work accident? 



 

Work accident is defined in the law as an accident occurred in the workplace or due to conduct 

of work which causes to death or physical or spiritual damage on employee.  

Considering definition in the law, in case an employee is infected of Covid-19 at the workplace 

or during the course of work, and it causes to death of disablement of employee, it is deemed 

as work accident. However, long incubation period and the fact that symptoms do not appear 

during incubation period, causality link between workplace/work and virus itself is hard to 

proof. The Supreme Court concluded in its decision dated 2019 that being infected of H1N1 

virus during an overseas work travel constitute as work accident. In the decision, causality link 

would be possible to establish given that incubation period and work travel dates match each 

other.  

12. Do employer’s queries constituting personal data in order to find out risk of Covid-

19 comply with data protection legislation? For example, do requesting 

information regarding recent travels, measuring temperature of employee, asking 

medicines used comply with Personal Data Protection Law (“KVKK”)? 

Health data is considered as sensitive data under KVKK and it may only be processed without 

consent of relevant person for protection of public health, preventive medicine, medical 

diagnosis, treatment and maintenance services, planning health services and finance by persons 

who are liable to protect secrets or competent authorities. 

Given that, we conclude that processing health data of employee would only be possible for 

preventive medicine and to ensure health and safety at the workplace. Similarly, Industry and 

Commerce Ministry sent a letter to production facilities on 22.03.2020 in order to protect 

employees against virus indicating that: 

• All employee’s temperature shall be measured while entering into workplace, 

persons whose temperature is over 37,8 shall not be allowed to enter into facility as 

per Science Board’s suggestion, employees who measure temperature of employees 

shall wear mask, glove and glass, not allowing employees who have temperature, 

cough or difficulty in breathing to work, and  

 

• If an infected employee is diagnosed, to apply quarantine to all other employees 

who contacted with diagnosed employee and immediately notify Health Ministry.  

Employers who wishes to follow above procedure or who wishes to protect her employees and 

who have no production facility should carry out these activities through workplace doctor in 

order to prevent activities breaching data protection legislation. This is because, as explicitly 

stated in KVKK, health data shall only be processed by persons who are liable to protect secrets 

or competent authorities and for protection of public health, preventive medicine, medical 

diagnosis, treatment and maintenance services, planning health services and finance. 

In light of above information, data regarding health status of employee shall be in any case 

followed by workplace doctor and protected as secret by her. If it is possible that an employee 

is infected, name of this employee should not be revealed but necessary measures should be 

taken. Moreover, we are of the opinion that workplace doctor may share such data with public 

institutions without prior consent of employee.  



 

Travel records of employee is not sensitive data and therefore it would relatively be easily 

processed. In this respect, as employer’s obligation regarding occupational health and safety is 

considered, we hold the view that there should be no need for explicit consent of employee 

regarding her travel records (e.g. whether she currently visited one of the risky countries), but 

in any case other principles stipulated under the law should be considered.  

Lastly, as these data are processed due to Covid-19, if it becomes certain at the end of incubation 

period that employee is not infect, reason of processing disappears and these data should be 

destroyed. 


